or making an exception to the adjudicatory phase rule when the defendant admits to restitutionary liability broader than the scope of the conviction. From this examination, the Note concludes that restitutionary liability must be imposed in the adjudicatory phase but that a more comprehensive solution than the admissions exception is needed. The Note then refines the adjudicatory phase approach by proposing changes in the Federal Rules of Criminal Procedure which would integrate restitution into the pleading and plea bargaining stages of the criminal process.
I. THE ACT AND ITS POLICY
Under prior federal law, 5 a court could order restitution only as a condition of probation' and only "to aggrieved parties for actual damages or loss caused by the offense for which conviction was had." '7 The Act expands this authority dramatically by abolishing the probation limitation and by omitting-although without substantial comment-the restrictive "offense of conviction" provision. 9 Federal courts now may order 5. Until passage of the Act, the authority to order restitution in federal cases was found in the federal probation statute, 18 U.S.C. § 3651 (1982) . The Act did not repeal the portion of the probation statute relating to restitution, thus throwing into doubt whether probationary restitution continues to be governed by § 3651. The Act militates against giving continuing effect to the old provision because the Act makes any restitution order entered by the sentencing court an automatic condition of any probation granted, 18 U.S.C. § 3579(f(2), (g) (1982) , thus subsuming the former authority in the new provisions. Section 3651 remains available, however, as authority for ordering restitution in cases involving crimes excluded from the coverage of the Act. A. PARTRIxE, A. CHAsET & W. ELDRIDGx, THE SErENCING OPTIONS OF FEDERAL Dismiar JuDGEs 8 (rev. ed. 1983).
6. As in the federal statute, the probation limitation was common before approximately 1977 to almost all jurisdictions where the authority to order restitution existed. See, e.g., CAL. PENAL CODE § 1203.1 (West Supp. 1983) ; MicH. Compu,. LAws ANN. § 771.3 (West Supp. 1983 (enacted 1979; amended 1981, 1983 ).
7. 18 U.S.C. § 3651 (1982). 8. The statute itself is no more specific than to allow restitution "to any victim of the offense." 18 U.S.C. § 3579(a)(1) (1982). The legislative history of the Act contains no indication, other than citation of the language of the probation statute, S. Ra'. No. 532, supra note 2, at 30, reprinted in 1982 U.S. CODE CONG. & AD. NEWS at 2536, that Congress appreciated the importance of the specific language of the probation statute in determining how restitutionary liability is fixed. The legislative history also contains no discussion of the approach to restitution taken in states without "offense of conviction" provisions.
9. An "offense of conviction" provision requires that an order of restitution be based only on offenses for which criminal guilt has been formally and finally adjudicated. Several state statutes also contain such provisions. See, e.g., N.J. STAT. ANN. § 2C:43-3 (West 1982) (restitution "shall not exceed [victim's] loss"; "loss" defined as that "caused by the conduct constituting the offense by the offender"); UTAH CODE ANN. § 76-3-201(3)(a) (Supp. 1983) (restitution limited to "offense of which the defendant has pleaded guilty, is convicted, or. . .any other criminal conduct admitted by the defendant to the sentencing court").
restitution "in addition to or in lieu of any other penalty authorized by law."" 0 Two clear policies inform the use of restitution as a criminal sanction under the Act. First, the Act advances restitution as a means of reparation to victims 1 1 rather than as a technique for rehabilitating offenders. 1 " This shift in focus 13 changes the standards by which restitution should be measured. If the aim of restitution were rehabilitative, the amount of restitution ordered should be commensurate with the offender's ability 14 and 10. 18 U.S.C. § 3579(a)(1) (1982) . Under the Act, a restitution order stands as an independent component of the court's sentence and may be enforced by the United States or the victim "in the same manner as a judgment in a civil action." Id. § 3579(h). The court may order restitution to be paid immediately or in installments during a period of probation or during a period up to five years following the expiration of a term of imprisonment. Id. § 3579(0. In addition, the Act provides that any restitution order automatically becomes a condition of any term of probation or parole the offender may serve as part of the court's sentence. Id. § 3579(g). The offender may be subject to revocation of parole or probation for failure to comply with the order of restitution. Id.
11. The Senate Judiciary Committee stated the premise of the restitution sections to be: "[Wlhatever else the sanctioning power of society does to punish its wrongdoers, it should also insure that the wrongdoer is required to the degree possible to restore the victim to his or her prior state of well-being." S. PRocEss, supra note 3, at 1. Restitutionary justice de-emphasizes the violation of social norms in the crime and focuses instead on the exchange between two individuals. Id. at 10. A crime produces an imbalance of rights between the offender and the victim, and justice is served only when the transaction is reversed by the act of restitution. Id. at 11, 26-27.
The premise of the Act is procedurally conservative, requiring that the basic principles of victimoriented restitution be served without "unduly complicat [ing] or prolong[ing] the sentencing process." 18 U.S.C. § 3579(d) (1982) . The Act does not challenge the prosecutorial hegemony of the state by affording a formal prosecutorial role to the victim. But see Barnett & Hagel, supra, at 12, 26 (restitutionary justice implies absolute control of prosecution by victim). Nor does the Act establish restitution as the exclusive criminal sanction. But cf. id. at 17-18, 24-25 (punitive or deterrent goals may be served by restitution incidentally, but they cannot be legitimate ends of restitutionary justice system accomplished by other types of sanctions).
44. The ability of the offender to pay restitution remains a factor to be considered by the sentencing court under the Act. 18 U.S.C. § 3580(a) (1982) . Such a provision is necessary to avoid the willingness 5 to pay; it need not even approximately compensate the victim. In contrast, reparative restitution is measured strictly by the extent of the victim's injury. 1 6 To be just, the amount of restitution must compensate the victim exactly. 1 7
The second policy clearly articulated in the Act is that restitution should be a priority of the criminal justice system. 18 Reparative restitution is to come before the government's interest in punishing or even rehabilitating the offender. 1 Thus, the Act not only frees restitution from the confines of probation but also elevates restitution to a status equal to or above that held by the traditional punitive sanctions of imprisonment and fines.
Unlike the policies of the Act, the procedures adopted by Congress to advance restitution are unclear because of the ambiguous intent of Congress in omitting the "offense of conviction" language from the new statute. Under the former statute, the "offense of conviction" provision linked restitution to the technical offense of conviction; the final dismissal of a constitutional defect produced when imprisonment results from the mere inability to pay restitution. See Bearden v. Georgia, 103 S. Ct. 2064, 2073-74 (1983) (revocation of probation for failure to pay fine and restitution reversed where court made no finding of lack of good faith effort by defendant to pay amounts).
15. The offender's initiative is an important part of restitution's rehabilitative mission. See Eglash, supra note 12, at 619, 620-21 (distinguishing "creative restitution" from reparation or indemnification: restitution is necessarily voluntary while reparation and indemnification are compulsory and lack restitution's rehabilitative potential).
16. See Barnett & Hagel, supra note 13, at 26-27. The theoretical justification for the measure of damages is a separate issue from the question of what types of injuries will be compensated in any particular system of restitution. The Act authorizes only certain types of damage awards to victims of property offenses, 18 U.S.C. § 3579(b)(1) (1982) , to victims who are injured physically, id. § 3579(b)(2), and to the estate of victims who are killed, id. § 3579(b)(3).
Congress restricted the Act to restitution orders where imposing restitution "will not unduly complicate or prolong the sentencing process," id. § 3579(d), recognizing that the provision would exclude from criminal restitution certain damages which could still be awarded in a civil action, 128 CONG. REC At the same time, the "offense of conviction" regime threatened the effectiveness of restitution in providing complete compensation to victims 2 because the technical offense of conviction frequently fails to include the full scope of the offender's conduct. 2 " This potential underinclusiveness springs from two sources. First, compared to the finding of liability in a collateral civil suit, a criminal conviction may be narrower because the procedural rules-particularly evidentiary rules and the standard of proof-are stricter in criminal law. Second, criminal convictions often do not include aspects of the defendant's actual conduct, either because of a prosecutorial decision not to charge a particular aspect of the offense or because of a reduction or dismissal of counts in plea negotiations.
There are important distinctions between these two kinds of underinclusiveness. State v. Bausch, 83 N.J. 425, 437, 416 A.2d 833, 840 (1980) ("Defendant reasonably believed that pursuant to the plea bargain and dismissal of Count 3, the embezzlements were out of the case. Requiring restitution . .. under Count 3 . . . The court believes [a technical reading of the former statute invalidating the broad restitution condition] to be unwarranted as it would be contrary to the goals of probation and would have significant practical ramifications for both society and defendants.
[T]o permit a defendant who freely admits his or her guilt, and the amount of loss caused thereby, to avoid making the aggrieved party at least economically whole is intolerable from a societal perspective.
Id. at 912.
23.
Goldstein, supra note 6, at 537. 24. Discretionary charging and plea bargaining eliminate whole aspects of the offense. Where an offender has committed a series of discrete offenses against multiple victims, dismissal or failure to charge some of the offenses will exclude certain victims from any recovery. If the offender has committed multiple offenses against a single victim-for example, a burglary causing property damage and a and less justified than the first kind of underinclusiveness because it is grounded upon expediency unrelated to the victim's interest in recovering reparations. 25 These arbitrary exclusions under the former statute left victims with little or no compensation, despite the conviction of the offender on related charges and despite the willingness of the sentencing court to compensate the victim.
6
Courts thus face a dilemma in interpreting the Act. If courts abolish the connection between the precise offense of conviction and the restitution order, they will expose defendants to restitutionary liability bearing no relation to the expectations which guided the defendants' defense strategies. The adjudicatory phase would have little meaning in the sentencing phase. But to perpetuate an unmodified "offense of conviction" constraint will undercut the Act's intent to compensate victims as completely as possible. An interpretation of the Act is needed which preserves the function of the adjudicatory phase in defining the liability of the defendant while still permitting comprehensive responses to the injuries of victims.
II. THE CASE LAW AS EXPERIMENTATION
In balancing the right of defendants against the right of victims, federal courts interpreting the Act may draw on the experience of federal and state courts in implementing other restitution statutes. The case law reveals two distinct approaches to resolving the tension between the interests of victims and offenders, each approach based on a different kind of statute. 2 7 Both approaches strike unsatisfactory balances. subsequent assault resulting in physical injury-the failure to prosecute either charge to conviction will limit the victim to partial recovery.
Compared with these exclusions, the effects of variations between the civil and criminal processes on the scope of liability are more difficult to gauge. Although prosecutors must contend with stricter procedural rules, they benefit from such features as extensive police resources for investigation and the pressures on criminal defendants to plea bargain to avoid potentially severe sanctions.
25. Underinclusiveness associated with the strictness of rules of criminal procedure relative to civil rules is an unavoidable consequence of the principle that the seriousness of criminal guilt and sanctions warrants extraordinary procedural safeguards. Any attempt to relax procedural rules in the criminal process to address this source of underinclusiveness will produce tension with this fundamental principle. By stating that the Act's solicitude to victims' interests is qualified by the need to avoid infringing defendants' rights, supra pp. 505-06, Congress resolved any such tensions in favor of preserving procedural protections in the criminal process.
26. There is no reason to believe, for example, that in Karrell v. United States, 181 F.2d 981 (9th Cir.), cert. denied, 340 U.S. 891 (1950), the government's case as to any one of the seventeen victims named in the indictment was significantly stronger than its case with respect to any other victim; yet because eleven counts were dismissed, only six of the seventeen victims were awarded restitution. The case similarly does not explain why charges were not brought with respect to an eighteenth victim, who also received no restitution. 
A. Shifting the Liability Decision: The Sentencing Phase Approach
In states without specific "offense of conviction" provisions, 28 the court can fix a defendant's restitutionary liability in the sentencing phase without being bound by the outcome of the adjudicatory phase. 2 " This approach attempts to address both sources of underinclusiveness. First, the court is free to apply more liberal evidentiary rules in the sentencing phase° and to fashion a special standard of proof to govern the transplanted determination of liability.
31 Second, because the court's determination is de novo, it is, at least in theory, not restricted by the technical offense of conviction. The court may consider charges that have been excluded from the indictment or dismissed in a plea agreement. In some cases, the court can even effectively re-try the defendant on charges of which he was acquitted at trial.3 2 The courts of these "nonrestrictive" states most often justify this authority by asserting that probation is a matter of grace, not of right. 33 The This rationale is inadequate for the purposes of the Act for three reasons. First, its basic premise is faulty. The defendant, faced with probable imprisonment and with a judge who may react severely to his rejection of the court's offer of leniency, is unlikely to reject probation except to avoid the most extreme conditions. 3 5 Second, even if the defendant's choice were a real one, leaving the victim's recovery to the .option of the offender is antithetical to the use of restitution to serve the needs of victims.3' Third, the grace rationale allows only for probationary restitution. A more coherent rationale is needed once restitution is removed from the courts' traditionally expansive probationary authority.
Like the probationary approach founded on the grace rationale, "real offense" sentencing creates a secondary liability decision in the sentencing phase, but "real offense" sentencing applies beyond the context of probation. 37 Under this approach, the sentencing judge may draw informal conclusions about what constitutes the "real offense" committed by the defendant, without regard to the technical offense found by formal conviction., The sentence imposed reflects the severity of this "real offense," thus correcting for the potentially incomplete or arbitrary results of the adjudica- A variation of "real offense" sentencing exists in the decisionmaking authority of the United States Parole Commission. In determining the period of incarceration an offender should serve before release on parole, the Commission rates the severity of the offense based on information from various sources, including the pre-sentence investigation report. 28 C.F.R. § 2.19(c) (1982). The Commission resolves disputes by the preponderance of the evidence standard, and it may "consider in any determination, charges upon which a prisoner was found not guilty after trial [if] reliable information is presented that was not introduced into evidence at such trial (e.g., a subsequent admission or other clear indication of guilt)." Id. tory phase. The technical offense of conviction does, however, still determine the maximum sentence that the court may impose. 3 ' Through this link, the expectations of punishment which guide the defendant in pleading and in preparing his defense are protected from uncontrolled expansion at the time of sentencing.' 0 Real offense sentencing fails, however, when applied to restitution. The amount of restitution is directly related to the offense causing injury to a victim, 41 and therefore the entire offense is needed as a basis for a restitution order which will compensate the victim for the entire injury suffered. By comparison, real offense sentencing rests on the premise that conviction of only a part of the "real offense" can establish exposure to a quantum of punitive sanctions considered to reflect adequately the severity of the entire "real offense." '42 This premise cannot be reconciled with the logical framework of restitution, in which the offense and liability are linked to the amount of restitution ultimately ordered . 4 Real offense sentencing therefore is not an answer to the underinclusiveness of the technical offense of conviction.
B. The "Offense of Conviction" Response: Informal Bargaining for Restitution
In other jurisdictions, the existence of statutory "offense of conviction" provisions has forced courts to confront more directly the tension between defendants' need for protection of their expectations regarding restitution and the need to obtain restitution awards which cover the full scope of the offense committed. These courts have recognized that the strictest reading of the "offense of conviction" provision would lead to a procedural re-39. "A sentencing judge, however, is not confined to the narrow issue of guilt. His task urthin fixed statutory or constitutional limits is to determine the type and extent of punishment after the issue of guilt has been determined." Williams v. New York, 337 U.S. 241, 247 (1949) (emphasis added).
40. For example, consider a defendant charged with five counts of an offense carrying a statutory maximum penalty of five years imprisonment and/or a $10,000 fine. In total, the defendant faces the possibility of 25 years in prison and a $50,000 fine. If he is convicted of just two of the counts, real offense sentencing holds that he may be sentenced on the basis of the judge's view that he in fact committed all five offenses, but because there are just two formal counts of conviction, he may be sentenced to no more than 10 years in prison and a $20,000 fine.
41. Each count of an indictment carries its own quantum of restitution depending on the facts of the offense alleged in the count.
42. Real offense sentencing is effective only if the statutory maximum sentence prescribed by the legislature for any given offense is higher than the normal sentence given for that offense alone. Thus, in a system of mandatory sentences, real offense sentencing would fail because the state could never build up, on the basis of a few counts, a margin of exposure within which to vary the exact sentence imposed.
43. To demonstrate this failure, consider the hypothetical situation described in note 40, supra, with the additional loss of $1000 to a victim associated with each of the five counts. Once the offense of conviction is pared down to just two counts, the basis for restitution of the full $5000 in actual damages is irretrievably lost. The amount of restitution could not exceed $2000.
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quirement of prospective notice to the defendant of his liability for a specific amount of restitution if he were convicted of the count as alleged." At the same time, courts have seen that such a rigid requirement would cripple the effectiveness of restitution as a means of compensating victims. 45 Confronted with this dilemma, the "offense of conviction" courts have sought to increase the flexibility of the rule rather than to impose a rigid requirement of binding advance notice."
The most common approach in "offense of conviction" jurisdictions has been to fashion an exception to the rule when the defendant admits his obligation to make restitution.' 7 The admissions exception in effect creates an intermediate level of pleading where the defendant can concede his restitutionary liability without formally confessing criminal guilt. The scope of admitted restitutionary liability thus can be broader than the criminal liability represented by the offense of conviction. (1) the amount of loss suffered by an identifiable aggrieved party is certain; (2) the defendant admits, and there is no factual question as to whether, the defendant caused or was responsible for the aggrieved party's loss; and (3) the defendant consents, freely and voluntarily, to make full restitution and that it be a condition of probation. 512 F. Supp. at 908; see also Phillips v. United States, 679 F.2d 192, 194-95 (9th Cir. 1982 
) (quoting from and endorsing McLaughlin).
In some "offense of conviction" states, the admissions exception has been codified. See, e.g., ALA. CODE § 15-18-66(1) (1982); UTAH CODE ANN. § 76-3-201(3)(a) (Supp. 1983) .
48. In a few unusual cases, federal courts have upheld restitution conditions reaching beyond the scope of the offense of conviction or even beyond the limits of the indictment, even though the defendant did not agree to the extensions of liability. See United States v. Davies, 683 F.2d 1052, 1053-54 (7th Cir. 1982) (negotiated guilty plea to two counts of multicount, multidefendant indictment; defendant and prosecutor "agreed to disagree on the amount" of restitution; condition included amount in excess of offense of conviction); United States v. Roberts, 619 F.2d 1, 1-2 (7th Cir. 1979) (conviction on all counts of indictment involving fifty victims; restitution condition imposed encompassed full $1.7 million scheme and over 34,000 victims).
defendant's admission to restitutionary liability that is broader than the potential liability under the offense of conviction, the prosecutor can reduce the defendant's exposure to punitive sanctions by accepting a guilty plea to fewer counts of the indictment.
The chief shortcoming of the existing admissions exception is its lack of structure. Under the current system, the defendant's admission may be intentional or unintentional and may occur at any point in the criminal process." 9 Ironically, the very bargaining process spawned by the admissions exception as part of the response to the rigidity of the "offense of conviction" rule itself requires strict enforcement of that limitation. Defendants and prosecutors will bargain for restitution only if there exists a structure which ensures each side the benefit of its bargain. What is lacking is a way for the defendant to plead his restitutionary liability formally so that the terms of, and compliance with, the bargain are established conclusively.
III. THE PROPOSAL
The restitution case law shows the need to develop the law in conjunction with the Act on two levels. On a fundamental level, the experience of state courts not restricted by "offense of conviction" provisions demon- 50. Recent cases provide the first appellate review of attempts to use restitution strategically in plea bargaining. In the Ninth Circuit, the mutuality of the bargain determines whether the "offense of conviction" limitation will be applied strictly. Compare Phillips v. United States, 679 F.2d 192 (9th Cir. 1982) (defendant's agreement that scope of guilty plea will not limit restitution in effect waives application of "offense of conviction" rule) with United States v. Orr, 691 F.2d 431 (9th Cir. 1982) (distinguishing Phillips because here defendant did not agree to restitution and applying "offense of conviction" rule strictly). In Orr, strict application of the "offense of conviction" provision reduced the amount of restitution from $3715 to $200, an effect the defendant apparently planned when she got the agreement of the prosecutor to file a superseding indictment much narrower than the original indictment. 691 F.2d at 432.
The Second Circuit has not looked as kindly on defendants' attempts to limit their liability through plea agreements. In United States v. Tiler, 602 F.2d 30 (2d Cir. 1979), the defendants attempted unsuccessfully to obtain a promise from the judge that the amount of restitution would be limited to $100,000. When restitution in excess of $2.5 million was ordered, they argued that they should be allowed to withdraw their guilty pleas. The court rejected this argument, holding that their expectation of limited restitution was unreasonable. Id. at 35.
The New Jersey Supreme Court looked more sympathetically on the defendant's strategic pleading in State v. Bausch, 83 N.J. 425, 416 A.2d 833 (1980). Bausch claimed that he pleaded guilty to two charges of breaking and entering to gain dismissal of a third embezzlement charge because the embezzlement count carried the possibility of a much greater amount of restitution. Id. at 429-30, 416 A.2d at 833. The court accepted the argument, persuaded by the fact that the breaking and entering charges were high misdemeanors (felonies) while the embezzlement count was only a misdemeanor, and invalidated the restitution condition covering all three charges. Id. at 437, 416 A.2d at 840. strates the need for some version of the "offense of conviction" link to the adjudicatory phase. When courts impose restitutionary liability during the sentencing phase-whether according to the grace rationale of probation or "real offense" sentencing-defendants are not adequately protected against restitution orders reaching arbitrarily and unexpectedly beyond the scope of the conviction found formally in the adjudicatory phase. On a more particular level, courts' experience with "offense of conviction" statutes shows the need to refine the procedural structure of the adjudicatory phase to establish a basis for more comprehensive restitution orders.
Legislative reform is not necessary to maintain the "offense of conviction" limitation; the restriction is consonant with the legislative history and policies of the Act and can be supplied by judicial construction. 5 1 Because of its role in protecting defendants' rights, an "offense of conviction" rule is supported-even dictated-by the general policy of the Act that the victims' interests should not be promoted to the detriment of the rights of defendants. Furthermore, locating the liability decision in the adjudicatory phase advances restitution as a priority of the criminal justice system. Imposition of restitutionary liability during the adjudicatory phase-the same time that the court determines liability for punitive sanctions-creates a parallel procedural structure which lends legitimacy and coherence to restitution as a sanction. Restitutionary liability fixed at the time of sentencing is precisely the "afterthought" that Congress condemned when it enacted the legislation. 2 Making restitution a concern in the adjudicatory phase as well as at the time of sentencing will force judges, prosecutors, and defense counsel to consider the importance of restitution throughout the criminal process.
Preserving the "offense of conviction" rule locates the imposition of restitutionary liability in the adjudicatory phase generally. The imposition of restitutionary liability must be integrated specifically into a defendant's pleading. Congress or the Court should therefore amend Rule 11 of the Federal Rules of Criminal Procedure, the rule governing pleading hearings, in four ways. 
A. Amendments to the Federal Rules
First, Congress should require the court to notify the defendant in open court, before he enters a plea, that the court may order restitution for any count of the indictment that results in a conviction or formal admission of liability. 5 " This basic notice requirement applies to restitution the same procedures as are now required for fines and imprisonment." Unlike the notice requirement for punitive sanctions, however, the amendment would not require that the notice include a quantified upper bound on the potential amount of restitution. Nor would it require that the prosecutor allege in the indictment the amount of loss caused by the offense. Specific notice is unnecessary because the factual description contained in the indictment provides the defendant with adequate notice of both the nature and the magnitude of the alleged injury. 55 A specific notice requirement might unduly restrict restitution orders because ascertaining the exact amount of loss often requires factual development which only rarely will have been completed before the defendant enters his plea.
A second revision to Rule 11 would authorize the court to accept a plea of guilty with the binding condition that the only sanction to be imposed on that count will be restitution." 8 This plea of "guilty for restitution" (1) the nature of the charge to which the plea is offered, the mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law, including the effect of any special parole term; and (2) that he may be required to pay restitution to the victim or victims of any offense to which he pleads guilty or nolo contendere; and .... 54. FED. R. CRIM. P. 11(c)(1); see also Department of Justice, Implementation of Restitution Provisions of Victim-Witness Protection Act of 1982, at 16 (unpublished internal policy statement) ("The position of the Department of Justice is that a statement by the court that full restitution may be ordered should be added to the information provided to a defendant under Rule 11.").
55. An upper bound on the amount of restitution is built into this factual description because the court has no discretion in determining the amount of damages flowing from a particular act. See RULE 11. PLEAS (e) PLEA AGREEMENT PROCEDURE (1) IN GENERAL The attorney for the government and the attorney for the defendant or the defendant when acting pro se may engage in discussions with a view toward reaching an agreement that, upon the entering of a plea of guilty or nolo contendere to would be similar to the admission of restitutionary liability currently cognizable in less formal terms under the admissions exception. 57 The amendment would create a mechanism for formally incorporating restitution into the bargaining process. Under this provision, the court could impose traditional sanctions on only a few counts of an indictment while preserving the integrity of the entire indictment for the purposes of restitution. 8 To counter the danger that restitution will be treated as merely another element to be raised or lowered in plea negotiations, a third amendment would require the court, before dismissing any count pursuant to a plea agreement, to inquire whether any potential restitutionary liability attaches to the count. 59 To acquiesce in a dismissal, the court would have to a charged offense or to a lesser or related offense, the attorney for the government will do any of the following: 57. The proposed amendment does not change the range of alternative pleas in FED. R. CRsM. P. 11(a). The "guilty for restitution" plea is technically a plea of guilty or noo contendere. Its unique feature is the attachment of the agreement that the prosecutor will move under proposed Rule 11(e)(1)(B) for a binding condition that restitution will be the only consequence of the guilty plea to the particular count.
58. Consider a hypothetical situation in which the defendant has been indicted on three counts of mail fraud, each involving a different victim. Each count carries a maximum penalty of five years imprisonment and/or a $1000 fine. 18 U.S.C. § 1341 (1982) . Count 1 involves a fraud of $1000; count 2, $2500; and count 3, $5000. Under the proposed rule, the defendant could plead guilty to count 1 with no agreement as to sentencing disposition and guilty to counts 2 and 3 with an agreement pursuant to proposed Rule 11(e)(1)(B) that the disposition of those counts will be limited to restitution. The effect of this agreement would be to leave the defendant exposed to a five-year prison term and $1000 fine under count I and to the total restitutionary amount of $8500 under all three counts. The defendant has gained a decrease in his exposure to punitive sanctions from 15 years and $3000 to 5 years and $1000. The government has gained a complete restitution order while retaining for the court the flexibility to impose a sentence with some punitive sanctions.
59. Rule 11(e) of the Federal Rules of Criminal Procedure should be amended by adding the following new subsection (3) and renumbering current subsections (3)-(6):
(3)(A) The court shall not accept an agreement requiring the dismissal of any charges without first inquiring of the attorney for the government in open court whether he has considered the defendant's possible liability to pay restitution arising from those charges.
(B) The court shall accept such an agreement only upon a finding stated on the record: (i) that the charges to be dismissed do not give rise to any possible liability to pay restitution; or (ii) that there is no factual basis for the charges to be dismissed; or (iii) that a compelling reason exists which justifies dismissal of the charges despite' the existence of a factual basis for them and possible restitutionary liability.associated with them. If the court finds a compelling reason under subsection (iii) of this section, it shall state the reason or reasons on the record. state on the record that there is no factual basis for the charge, that the charge does not give rise to any restitutionary liability, or that a compelling reason requires dismissal of the charge in derogation of the victim's interest in restitution. 60 For example, a court could dismiss a count only if successful prosecution of the count were unlikely because the victim or another witness is unable or unwilling to testify or if the victim's need for restitution had been satisfied by compensation through collateral proceedings. 61 By excluding expediency from legitimate bases for dismissal of a charge, the use of restitution in plea bargaining would be harnessed to the sole purpose of broadening the scope of restitution orders.
This third amendment parallels the Act's requirement that the court state reasons on the record at the time of sentencing if it either does not order restitution or orders only partial restitution. 2 But the proposed rule would be more effective than the statutory provision in increasing the use of restitution. It would give restitution priority before liability is determined rather than leaving consideration of restitution until it is too late to alter the outcome of the adjudicatory phase. Putting the court's required inquiry at this stage allows the court to direct the case from its early stages to ensure complete restitution.
The court would be aided in its inquiry under this proposed rule by a pre-pleading "Statement of Restitutionary Liability" from the prosecutor. 6 " In this statement, the prosecutor would identify the victims of the 60. See supra note 59. This requirement would prevent the prosecutorial maneuvering that occurred in United States v. Orr, 691 F.2d 431 (9th Cir. 1982) . In Orr, the prosecutor agreed with the defendant to file a superseding indictment which greatly reduced the victims' restitutionary recovery. But see Department of Justice, Implementation of Restitution Provisions of Victim-Witness Protection Act of 1982, at 8 (unpublished internal policy statement) (recommending pro-victim strategy of having defendant plead to superseding indictment which states his total restitutionary liability to all victims).
61. Compensation of the victim from another source can justify accepting a plea agreement only if the compensation amounts to restitution accomplished collaterally, that is, only if the compensation has come from the offender. This will occur, for example, in the rare case when a civil suit by the victim has proceeded to judgment before pleading in the criminal case or when the offender has settled his restitutionary obligations voluntarily.
The Act provides that restitution shall not be ordered if the victim has received compensation from another source, except that, "in the interest of justice," the court may order restitution to be paid to one who has compensated the victim. 18 U.S.C. § 3579(e)(1) (1982 Criminal Restitution alleged offense and estimate the extent of the injury to each in monetary terms. This information would be correlated to the indictment by count, but the estimates would be purely informational; it would not bind the prosecutor or the court in imposing restitution. The prosecutor would also identify the sources of this information and verify under oath that he has interviewed the victims and investigated their restitutionary needs. The requirement of this statement parallels the Act's requirement of a "Victim Impact Statement" from the probation department before sentencing."
B. The Roles of the Judge and Prosecutor
Each of these revisions to the Federal Rules places on the judge an expanded duty to inform, inquire, or approve. Because the Act aims to bring restitution into the criminal process as a fundamental principle, responsibility for protecting that principle should be vested primarily in the judge-the symbolic center of the criminal justice system. In addition, there are practical reasons for stressing the role of the court. Expanded restitution will require advocacy of restitution as a principle as well as close monitoring of plea negotiations. The judge is better suited to these roles than is the prosecutor because she is not a direct participant in plea bargaining.
Significantly, the proposal does not create in the prosecutor a formal duty to be the victim's advocate. 6 5 Still, the prosecutor will bear much of the burden of advancing the use of restitution. Vigorous advocacy of restitution by judges will require prosecutors to adapt their practices in charging and bargaining to yield negotiated results acceptable to the court. Early in the investigation, the prosecutor will have to determine the importance of each count in terms of restitution." 6 When negotiating, the (a) Before the time of pleading, the attorney for the government shall submit to the court and to the attorney for the defendant a statement containing a list of the victim or victims injured by the offense alleged in each count of the indictment and an estimate in monetary terms of the extent of the injury to each victim from each alleged offense.
(b) This statement shall include disclosure of the sources of the information contained in it.
(c) In this statement, the attorney for the government shall affirm under oath that he has interviewed or reasonably attempted to interview each victim of the alleged offenses and that he has investigated diligently their restitutionary needs.
(d) Nothing in this statement shall limit any order of restitution or otherwise bind the court or the attorney for the government. 64. FED. R. CRIM. P. 32(c)(2). 65. For proposals that victims be given a formal role in criminal prosecutions, either through personal representatives or through the imposition of a duty on public prosecutors to represent their interests, see Goldstein, supra note 6, at 547-60.
66. See Department of Justice, Implementation of Restitution Provisions of Victim-Witness Protection Act of 1982, at 3 (unpublished internal policy statement) ("It is now even more important to identify all victims of a crime early in the investigative stage and to collect necessary information about their losses. . . ."). Under this Note's proposal, this investigation would have to culminate in the required "Statement of Restitutionary Liability." See supra note 63.
prosecutor will have to avoid bargaining away restitutionary counts and determine, in light of the ultimate restitution order, how much punishment is appropriate." The position is one of partial discretion: the prosecutor retains his traditional authority with respect to punitive sanctions, but he must work under sharply limited discretion with respect to restitution.
CONCLUSION
In the Act, Congress clearly articulated the popular will that the criminal process should serve the needs of victims. There is no need, however, to accomplish this reform at a high cost to the rights of defendants and to the integrity of the process. These proposals aim to transform the policy of the Act into a workable process. By relatively simple means-the extension of the "offense of conviction" principle and amendments to the Federal Rules of Criminal Procedure-this proposal serves the goals of the Act by striking the best balance between the rights of defendants and the needs of victims.
-Lawrence P. Fletcher 67. While it falls on the sentencing court to determine the actual sentence imposed, the prosecutor, early in the case, makes a similar judgment when he decides what will be the parameters of the government's bargaining position.
In addition to its rehabilitative and deterrent potential, see Schafer, supra note 12, at 248-50, restitution has the virtue of neutralizing the offense in logical terms. The injury to the victim is "undone" by complete restitution, allowing the court to impose punitive sanctions focused more accurately on addressing the element of harm to society in the offense.
